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TheUKGovernment published
on 3 December its draft
Gambling (Licensing and
Advertising) Bill, which
proposes to introduce a point of
consumption licensing regime
for all online gambling opera-
tors wishing to advertise to or
transact with UK consumers,
requiring that such operators
acquire a Gambling
Commission licence.
“The Government appears to
side with the view that online
gamblers should enjoy the same
safeguards placed on land-
based gambling operators and
the only way to do that is by
bringing operators into theUK
regime,” explains Andrew
Danson, Senior Associate at
K&L Gates LLP. The Draft Bill
highlights concerns about
‘emerging European jurisdic-
tions.’
“Unlicensed operators from
inexperienced jurisdictions are
a genuine concern for the

Government,” said Julian
Harris,Partner atHarrisHagan.
“Anyonewho applies for an EU
licence can sell or advertise to
the UK at the moment.”
However, Harris adds that
“most operators in the UK are
from well-regulated jurisdic-
tions,” referring to the large
number of mainly ‘white-list’
operators, from Alderney or
Malta for instance, offering
services at present. Graham
Hann, Partner at Taylor
Wessing, said that the
Government could have given
“more legitimacy to its publicly
stated rationale for the draft Bill
if it had specified the regulatory
regimes in mind. After all, why
should all operators need to
obtain a licence from the
Gambling Commission if the
majority operate under estab-
lished and effective regimes?”
“The real motivation is tax,”
said Harris. “[Few operators]
pay any tax in the UK. The

amount of tax generated from
this will not be vast, but in these
times any revenue is good.”
Companies operating in the
UK would, under the bill, be
subject to a predicted 15%
revenue tax and required to
contribute towards UK
problem gambling funds.
Danson expects theUKmarket
to remain “lucrative even after
the imposition of a point of
consumption tax.”
Stephen McGowan, Partner
and Head of Licensing
(Scotland) at TLT Solicitors,
believes“the Billmaymeetwith
some resistance due to ECJ
jurisprudence on the free
movement of goods and
whether it is appropriate to
place restrictions on goods in an
effort to raise tax.”
“The industry will probably
challenge the Bill,” adds Harris.
“This could knock it into the
next Parliament, whether the
challenge succeeds or not.”

The government of Antigua &
Barbuda announced on 9
December that it will pursue
trade sanctions against US IP
interests, in an attempt to claim
the $21 million compensation
awarded by the World Trade
Organisation (WTO) in 2007,
followingWTO’s finding of the
US Unlawful Internet
Gambling Enforcement Act
(UIGEA) as a violation of inter-
national law.
“Antigua really has exhausted
all other possibilities at this
time,” said Mark Mendel,
Attorney atMendel Blumenfeld

LLP. “Perhaps a last minute
deal is possible, but it will
require that theUS finally agree
to reasonable compromise.”
Martin Owens, Attorney-at-
Law, is “surprised” at Antigua’s
move, “after the US responses
made it perfectly clear that
Uncle Sam won't be bound by
any decision he doesn't like.”
Antigua’s decision follows
several years of negotiation
after the passing of the UIGEA
in 2006.TheUIGEA forbidsUS
citizens from betting with
overseas operators. Antigua
claims theUIGEAandother US

laws have negatively impacted
on its economy.
“The real cause of the decline
in Antiguan gambling websites
was much more likely the
opening of competing juris-
dictions such as Costa Rica,”
argues Owens.
“There is no coherent proof
that the US state and federal
laws which Antigua complains
of actually caused Antigua any
harm,” continues Owens.
“Cause-and-effect between US
law and Antigua's gambling
fortunes has always been
presumed rather than proven.”

UK Bill to protect gamblers
but tax is ‘real motivation’

The European Commission
has ‘real concern’ about
Schleswig-Holstein’s move to
join Germany’s Interstate
Treaty, centred on the Treaty’s
compliance with EU law,
according to the EC’s detailed
opinion of 7 December.
“Cancelling Schleswig-
Holstein’s GamblingAct would
result in an incoherent situa-
tion: 15 licences under the Act
and a limited number of
licences under the Treaty,” said
Martin Arendts, Attorney-at-
Law with Arendts Anwälte.
The EC reaction follows
October’s Communication,
promising action on non-
compliant Member States.
“The EC would be compelled
to send formal notice pursuant
to Article 258 of the Treaty on
the Functioning of the EU, the
first step in infringement
proceedings, if theDraft Repeal
andAccessionAct of Schleswig-
Holstein is passed without
consideration of EC objec-
tions,” explains Matthias Spitz,
Attorney at Melchers.
“Schleswig-Holstein cannot
simply pass the Act, because it
would have to provide compre-
hensive data proving that Treaty
restrictions are necessary; this
data, arguably, is impossible to
furnish.”

Schleswig-
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Editorial: The rush to real-money

Converting from the world of free-to-

play social gaming to that of real-money

gambling is a trend that appears to be

occupying the thoughts of a number of

gaming companies at present. For

instance, Zynga, the creator of

Farmville, has seen its profits hurt by

falling social gaming audiences,

something that many commentators

blame on changes to how such games

operate on Facebook; Zynga has now

turned to real-money gambling as a

method to revive its fortunes. It has

partnered with bwin.party in order to

offer real-money games on Facebook

next year and has also submitted a

preliminary finding of suitability with

gambling regulators in Nevada. If

successful, Zynga could partner with

Nevada operators in the future.

Zynga is not alone.Betable, a start-up

that provides a platform for gaming

companies to launch into real-money

gambling, already has several gaming

company partners.

Few can blame the likes of Zynga for

racing to enter this lucrativemarket, but

gaming companies must be careful

that they do not attract regulator atten-

tion over their conduct in amarket that,

for some companies, may be new to

them. Betable’s offering, for example,

does include a streamlined gambling
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licensing service, but could companies

still fall foul of, say, gambling advertis-

ing laws?

In August, critics expressed concern

over Gamesys’ ‘Bingo Friendzy’ real-

money Facebook app, alleging that the

game’s graphics were deliberately

targeted at children,which would be in

breach of the law. The Advertising

StandardsAuthority found inGamesys’

favour, but the uproar should serve as

a warning that there are some fine lines

to tread when it comes to gambling

games. In the rush to get established in

the real-money gambling market, will

companies always remember their

responsibilities?



Without evidence to demonstrate
that consumers are suffering under
the current regime, the draft
Gambling (Licensing and
Advertising) Bill's poorly
supported 'case for change' has
compounded the feeling within the
industry that the regulatory
amendments are unnecessary.
Indeed, the lack of any reasoned
argument in favour of the Bill
underscores that this is not just a
case of change for change's sake
but more likely a veil for the real
underlying rationale, which is the
introduction of a point of
consumption gambling tax in
2014.
As Olswang has written in a
previous issue (see April's issue of
World Online Gambling Law
Report), the Government has, for
some time now, been working on
two inter-related strands of
amendments to UK gambling
policy. The first strand involves the
regulatory changes provided for in
the draft Bill which, inter alia, will
require all gambling operators
advertising to or transacting with
British consumers to hold a licence
issued by the UK Gambling
Commission. The second strand,
which is widely viewed as the

primary impetus for the
amendments, is the introduction of
a 'point of consumption' tax,
which would tax online companies
on the basis of the location of their
customer regardless of where the
operator is based.
Naturally, without some
regulatory nexus between the
offshore gambling operator and
the Gambling Commission,
enforcing a point of consumption
gambling duty would prove
problematic. By introducing a new
licensing regime, the draft Bill
provides the necessary link. In
addition, by coupling the proposed
new tax regime with changes to the
regulatory system, the Government
most likely hopes to avoid the
regime's legality being subject to a
challenge under European Union
('EU') law.
In order to be compliant with EU
law, the proposed changes to the
tax regime need to be justified by
public interest requirements other
than financial benefits. In this
regard, the draft Bill is something
of a means to an end.
It seems the proposals could yet
falter, however, given the paucity of
analysis provided as to why the
regulatory changes are required.
One view is that a challenge before
the European Courts could be
mounted on the basis that the
Government is seeking to
introduce restrictions on the
freedoms laid down in Article 49
(the freedom of establishment)
and Article 56 (the freedom to
provide services) of the EU Treaty
into a liberalised regime which is
already working well, without
proper justification.
Of course, European Member
States have latitude to regulate
gambling (including restricting the
freedom of establishment and the
freedom to provide services) as
they see fit, provided those
restrictions are: (i) justified by
imperative reasons in the general

interest; (ii) suitable for achieving
the objectives in question; (iii)
necessary and proportionate; and
(iv) applied in a non-
discriminatory manner, as
interpreted by decisions of the
European Court of Justice. In
defending a challenge to the
legality of the legislation under EU
law, the Government would have
the substantial burden of proving
that the new licensing regime
complies with these criteria. Given
that since the Gambling Act 2005
came into force, the UK has been
the most open gambling market in
the EU, clear reasoning as to why
the new restrictions are justified
would be required.
However, little evidence is
provided in support of the
Government's position.While the
document accompanying the Bill,
which is sponsored by the
Department of Culture, Media and
Sport ('DCMS'), asserts that the
current system is flawed and can
no longer adequately ensure the
continued protections for British
consumers envisaged by the
Gambling Act 2005, there is no
substantive explanation of either
the system's flaws or the ways in
which consumers have been
harmed by it. On the contrary, the
draft Bill states that 'the majority of
operators currently targeting
British customers are subject to
established and effective regulatory
regimes.'
DCMS sets out the case for
change as including the existence
of 'new and emerging European
jurisdictions where online
gambling sites have begun
targeting British customers and
where very little is known about
the level of regulation and
consumer protection.' However, no
mention is made of which
jurisdictions this may refer to or
consideration given as to how
further knowledge of these new
regimes could be obtained.
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The UK Gambling (Licensing
and Advertising) Bill: overview
On 3 December 2012, the UK
Government published the draft
Gambling (Licensing and
Advertising) Bill which proposes a
number of reforms to the country's
remote gambling regulations, with
the aim of 'enhancing protection
for users of remote gambling
services.' However, some in the
industry believe that the Bill is
unnecessary. David Zeffman, a
Partner at Olswang, analyses the
reasons for the Bill, both public and
under the surface, as well as the
future for this draft legislation.
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regulators (...). Rather, the system
will be light touch, avoiding
duplication by relying on the work
of other regulators, subject to on-
going assurance of quality and
rigour. This is the approach Britain
has consistently adopted in
discussions in Europe and
represents the model we hope
other European jurisdictions who
are opening up their own gambling
markets will adopt.'
However, most importantly of all,
the draft Bill and DCMS's case for
change ignore the fundamental
point that the liberal regime
enjoyed by British consumers since
the Gambling Act 2005 came into
force in 2007 has helped the UK to
develop as the world's largest legal
online gambling market. It is a
highly competitive environment
which may well be damaged once
the new proposals have been put in
place, resulting in consumers being
worse, rather than better off. In this
regard, the changes may well result
in a growth in black market
gambling which exists beyond the
reach of the UK Gambling
Commission's enforcement, as
certain off-shore operators will
continue to target UK consumers,
providing a more competitive
offering than that of their licensed
rivals.
The draft Bill will now be subject
to pre-legislative scrutiny by the
Culture, Media & Sport Select
Committee. It has also been
notified to the European
Commission under Directive
98/34. This is a mandatory
notification procedure for all draft
legislation dealing with services
provided on a commercial basis
over the internet. Following
notification, a standstill period of
three months must be observed
which means that the legislation
cannot be adopted before 4 March
2013.
It will be interesting to see how
the new proposals will be viewed

by the European Commission and
whether gambling operators will
seek to make their voices heard,
whether through a legal challenge
or through lobbying Michel
Barnier, the EU Commissioner in
charge of Internal Market and
Services.

David Zeffman Partner
Olswang
david.zeffman@olswang.com

UK
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Indeed, it should be appreciated
that the overwhelming majority of
operators targeting UK consumers
are located in Gibraltar, Alderney,
Isle of Man and Malta - all
countries with whom the UK
Gambling Commission has
developed close ties and which are
generally accepted as imposing
levels of regulatory scrutiny
equivalent to those imposed in the
UK. DCMS specifically singles out
the 'white list' countries (which
includes Alderney and Isle of Man,
as well as Antigua and Barbuda
and Tasmania) as 'robust
regulatory regimes,' even though
the new Bill proposes to phase out
this list. Accepting the robustness
of regulation in these territories
seems to undermine the
Government's overall case.
Furthermore, the document
points to differences in regulatory
standards and approaches as a
reason to justify the proposed
changes: 'Even where operators are
subject to appropriate levels of
regulation overseas, there are
different regulatory standards and
approaches. There is limited
consensus in areas such as
standards and software testing
which inevitably means that British
consumers may experience varying
levels of protection depending
upon which operator they deal
with.' Yet there is a failure to
demonstrate, by way of example,
how consumers have been
adversely affected by differing
regulatory standards in the past or
how they may be expected to do so
in the future.
Indeed, DCMS's message is not
altogether consistent. On the one
hand it states that it is essential for
the Gambling Commission to have
a greater degree of oversight in
respect of the gambling offered
into Great Britain, while on the
other hand it notes that 'the
proposals are not designed to
duplicate the work of other

The draft Bill
and DCMS's
case for
change
ignore the
fundamental
point that the
liberal regime
enjoyed by
British
consumers
since the
Gambling Act
2005 came
into force in
2007 has
helped the
UK to
develop as
the world's
largest legal
online
gambling
market.
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The Spanish gambling
industry’s ‘year to remember’
The 'secure gaming' campaign
Together with the granting of the very first online gaming
licences, the Spanish state regulator, the DGOJ (Dirección
General de Ordenación del Juego), launched the so-called
'secure-gaming' campaign, which was aimed at raising players'
awareness of the advantages of gambling on regulated sites only.
The secure gaming logo can be displayed on licensed websites as
a way to certify that the relevant operator has complied with the
relevant requirements. The DGOJ has, to date, closed down
many illegal sites and continues to crack down on the illegal
market which is still estimated to gravitate at over 40%.

The regulation of online slots and exchange betting
The industry and the regulator are divided on whether or not to
regulate these two products. The truth is that any stakeholder in
the gaming industry may, by law, request such regulation and
the DGOJ has to take it up unless it rejects it on well enough
motivated grounds within a term of six months. The DGOJ is,
in principle, very reluctant to give the green light, due to the
difficulties and the lack of media to be able to exercise adequate
levels of control.

End of year regulations
Operators, suppliers and other stakeholders in the Spanish
gaming industry - in particular, the land-based ones - are still
living in hope for some changes to the regional gaming laws
that will allow them to grow and modernise gaming offerings
and, more importantly, to be able to compete on more fair and
equal terms and, ultimately, converge with online operations.

Codere vs. Pokerstars: a controversial ruling
A court ruling was issued in the context of various unfair
competition proceedings that operator Codere launched last
year against offshore online gaming operators; this was
published mid-November. In particular, it is the first ruling in
the case against Pokerstars, which was brought before the
Mercantile Court Nr. 4 of Barcelona.
The ruling rejected Codere's claims but, remarkably, did not
impose the cost of proceedings on them on the basis of 'the
many legal doubts that came up around the regulation of online
gaming before the Gaming Law of 2011'; the ruling was entirely
based on a pure legal analysis of the lawsuit. It did not, as a
result, make any evaluation of Codere's economic claims for
damages and the proof thereof.
Codere's statement regarding the fact that a contravention of
the laws of the gaming sector does constitute an infringement of
the Unfair Competition Act was accepted by the court in its
entirety, but nonetheless, the judge came to the conclusion that
the lawsuit had to be dismissed because the laws that were in
force in Spain until 5 June 2012 (the date on which licences
were granted) did not prohibit Pokerstars’ activities. In quite a

Landmarks of the Spanish gambling landscape of 2012
non-conformist way, the judge dissociated his reasoning from
the arguments displayed by Pokerstars’ own legal defence and
came to the conclusion that (i) before the entry into force of
the Gaming Law 13/2011 and the granting of licences
thereunder, offering gaming in Spain was prohibited for
certain types of premises and only for remote gaming
operations situated in Spain and, as a consequence, if the
gaming offering was organised outside Spain, it was not
subject to that prohibition; and (ii) after the entry into force of
the Gaming Law, all unauthorised gaming offerings in Spain
were prohibited, but a transition period had been set by the
legislator in order for operators to be able to assess and adapt
to the new situation. This would only apply to offshore
operators. Also, as a consequence, the ruling stated that
Spanish operators were banned from offering online gaming
both before and after the Gaming Law up until the end of the
transitional period and until the first licences were granted (5
June 2012), and, to the contrary, that this was not the case for
offshore operators.
Such assumptions are, from a strict legal point of view and
with both the EU Treaty and the copious jurisprudence from
the CJEU at hand, indefensible as they would automatically
lead to the conclusion that the Spanish legal system, as far as
the regulation of games of chances is concerned, would be not
only inconsistent, but discriminatory (to the benefit of
offshore operators) and incoherent and, hence, contrary to EU
law.
Codere announced that it would appeal the ruling before the
higher court of Barcelona, as it considers the content unlawful
and could even imply liability of the Spanish Public
Administration for discriminating the national gaming
industry.

In a nutshell...
The Spanish industry is hoping for 2013 to bring a more
flexible and aligned regulation with a more sensible tax rate
and more action on the responsible gaming side and, in
general, for both regional and national regulators to be able to
structure a reasonable, competitive and viable environment
that would encourage flow of investments, employment and
the much needed rebuilding of the gaming sector.

Cristina Romero de Alba Partner
LOYRA
cristina.romero@loyra.com
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Social gaming
Social gaming is a rapidly growing
field featuring 'gambling-like'
games, but not for real money. So
most social gaming activities do
not run afoul of the gambling laws
and are not subject to gambling
regulation. One example is Zynga
poker: users pay real money to buy
virtual chips which are wagered in
online games. The chips can only
be accumulated, not cashed in for
anything of value. In contrast,
some other social gaming activities
involving virtual goods, if not done
properly, may cross the line. In
other popular business models,
users acquire virtual goods and/or
currency and use them to enter
'contests' or sweepstakes or have a
chance to win virtual goods or
currency.
Secondary markets can be a turn
off for some gamers: when certain
virtual items can only be acquired
through skillful game play, it is a
badge of honour to possess those
virtual goods. However, if the same
item can be bought, it devalues
that honour. For players who are
not skillful enough or lack time to
earn certain virtual goods,
secondary markets enable them to
buy these items.
One legal issue is whether the
user actually owns virtual goods.
Most terms of service make clear
that users only have a licence to the
virtual goods and the licence is
terminated if they breach those
terms. Thus, if a user sells a virtual
good on the secondary market, the
licence terminates and the good
becomes worthless. Additionally, if
a user's violation of the terms of
service is severe enough, their
account may be terminated. By
having a licence provision, the
game operator need not reimburse
the user for any virtual good in the
terminated account.
A number of companies have
taken action against secondary
market operators. On 8 April 2010

Zynga sued Playerauctions.com for
operating a website that provides
an unauthorised secondary market
for enabling Zynga game users to
post and sell virtual currency and
virtual goods allegedly in violation
of Zynga's Terms of Service.
According to Zynga, its Terms of
Service prohibits users from selling
virtual currency or virtual goods
for real-world money or anything
of value outside of its games. No
decision has yet been rendered.
In a somewhat analogous case,
the United States Supreme Court
has validated the ability of software
developers to prevent customers
from owning the copy of software
they acquire. Because software
developers can limit the customers'
rights to a mere licence, they can
impose restrictions that can
prevent the customer from
reselling the software. This was a
huge win for software companies
as it limits the resale or 'secondary'
market for software. This ruling
may also benefit the virtual goods
industry in validating the approach
of limiting a user's rights to a
licence rather than ownership. To
get the benefits of this decision, the
software or virtual goods
distributor must carefully craft its
user agreement. If drafted properly,
these agreements can help prevent
unauthorised resale of virtual items
via secondary markets or
otherwise.
This may also eliminate one basis
for alleging that virtual goods have
value. If other users are willing to
pay for a virtual good that might
suggest that the goods have value.
Why does this matter? One of the
important legal factors in a
gambling analysis is whether a user
stakes or wins something of value.
When virtual goods are used in
connection with social gaming
activities, this must be considered.

The role of secondary
markets in gambling issues
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Since the early days of online
games, 'virtual goods' have been
used to enhance game play and to
provide revenue to game
developers. These are earned by
accomplishing tasks or bought
from the developer, typically for
use in the game in which acquired,
but exceptions may exist.
Secondary markets, online markets
where players can sell virtual goods
or currency to another player, have
sprung up. In most cases, the
secondary markets are not
authorised by the game publisher
and the sale of virtual goods or
accounts is precluded by the
games' terms of service. As with
real goods, scarcity is one factor
that drives the perceived 'value' of
virtual goods.
The US market for virtual goods
and currency is estimated to be
over $3.5 billion annually.While
virtual goods-based business
models are flourishing, a number
of legal issues have arisen with
their use, particularly with
secondary markets. The law in this
area is still evolving and some
important issues have yet to be
addressed. For some industries, the
resolution of these issues could
have a significant impact. One such
industry may be social gaming.

Virtual goods, gaming and the
trouble with secondary markets
Many creative business models
enable users to acquire virtual
goods or virtual currency and then
use those virtual items to participate
in an activity that may give them a
chance to win something or acquire
virtual items through some element
of chance. James G. Gatto, a
Partner at Pillsbury Law, discusses
the legal issues presented by virtual
goods and the secondary market,
which by its very nature implies that
virtual items are far from valueless.



Social gaming seeks to leverage the
excitement and mechanics of
gambling without running afoul of
the gambling laws. In the US,
gambling is predominantly
governed by state law. The law
varies by state, but there are some
common elements. Many states
also have anti-lottery laws. Often,
but not always, an illegal lottery
also constitutes illegal gambling.
For simplicity, I will generalise the
law of the 50 states. Under most
states' law, an activity is illegal if it
includes all three of the following
components: consideration, chance
and a prize. In a classic example, if
a user pays money (consideration),
for a random draw (chance) to win
money (prize), that is illegal
(unless done as part of a state run
lottery). To avoid being an illegal
activity, an activity typically must
eliminate one of the three
components.
Complicating this analysis,
however, is that most states’ laws
do not limit consideration or prize
to just money or tangible items.
Rather, often the laws refer to
anything of value. This is where the
issue of virtual goods and
secondary markets come into play.
If an activity involves users staking
virtual goods or currency, which
has value, for the chance to win a
prize, that might be deemed to be
consideration. If a user has a
chance to win virtual goods or
currency that has value, arguably
that is a prize. So when do virtual
goods and currency have value?
Many states' statutes do not
define what constitutes a 'prize'
and little relevant case law exists.
Traditionally, prizes have been
considered to be things such as
money and tangible items, which
clearly have an established value.
With the rise in popularity of
virtual goods and currency more
non-traditional prizes are being
awarded. Therefore, an increasingly
important question is whether the

awarding of virtual items based
upon the outcome of games,
contests or sweepstakes constitutes
a prize having value.
No US court has squarely
addressed this precise issue. Some
legal scholars have opined that the
existence of secondary markets for
virtual goods may be one factor to
support an argument that virtual
goods have value. They theorise
that if people are willing to pay
money for a virtual item, that is an
indication of value.
However, the answer may not be
so clear. In fact, a recent case
addressed a somewhat similar issue
relating to secondary markets for
basketball tickets. This lawsuit
alleged that the NCAA ran an
illegal lottery for tickets to Division
I championship games. The alleged
lottery required customers to pay
the full face value of the tickets,
prior to knowing whether they
would get the tickets, and a
nonrefundable application fee.
Winners received the tickets. Those
who were not selected for tickets
were refunded the full amount of
the cost of the tickets, but not their
application fee. So arguably, users
paid consideration (the application
fee) for a chance to win something
of value (the tickets). One
argument levied in that case was
that because there was a secondary
market for the tickets, winning the
right to buy the tickets was a prize.
It was argued that even though the
user paid face value for the tickets,
they could resell them for much
more on the secondary market.
A federal judge in Indianapolis
dismissed the suit on all counts in
2009. The court found that there
was not an illegal lottery, despite
there being a secondary market for
the tickets. The plaintiffs' appealed
and the appeals court reversed the
earlier decision to dismiss the suit
and returned the case back to the
Indianapolis court for further
consideration.

In its decision, the appeals court
ruled that Plaintiffs sufficiently
'alleged' that the NCAA's ticket
distribution process may meet the
three elements necessary to
establish a lottery: a prize, an
element of chance and
consideration for the chance to win
a prize. However, a dissenting
opinion in that decision disagreed
with the notion that the secondary
market mattered. It stated: 'Face
value is in fact the value realised by
the issuer. After allocation, they
acquire, as a result of the very
process of allocation, a resale value,
not necessarily to be realised, and
for that reason irrelevant.'
So at this point it is clear that not
even the judges agree on the role, if
any, of secondary markets in
determining whether an activity
involves an illegal lottery. But at
least the judges authoring the
dissenting opinion were not
persuaded by the argument that
the presence of a secondary market
meant there was a prize of value.

Conclusion
Many creative business models
involve virtual goods or currency
used in an activity that may give
players a chance to win something.
Other virtual items are acquired
via chance. Some of these models
are structured in a way that is legal.
Some push the envelope. The legal
issues with virtual goods and
secondary markets are far from
clear. The role of these factors in
gambling and illegal lottery
analyses also presents uncertainty.
However, with advice from
knowledgeable legal counsel many
things can be done to structure
these activities in such a way that is
clearly legal or at least present solid
arguments, based on the law, that
they are legal.

James G. Gatto Partner
Pillsbury Law
james.gatto@pillsburylaw.com
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Most terms
of service
make clear
that users
only have a
licence to the
virtual goods
and the
licence is
terminated if
they breach
those terms.
Thus, if a
user sells a
virtual good
on the
secondary
market, the
licence
terminates
and the good
becomes
worthless.
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The Czech Lottery Act and
compliance with EU law
Current Lottery Act
In the Czech Republic, the organisation of lotteries and other
similar games of chance is generally subject to previous
authorisation granted by the Ministry of Finance of the Czech
Republic. The applicant may only be (i) a joint stock company;
(ii) established and registered in the Czech Republic; (iii) having
a registered capital of at least CZK 100,000,000 (approx. EUR
4,000,000); and (iv) issuing exclusively name-registered shares
(in Czech 'akcie na jméno'). Neither may the operator have a
foreign shareholder(s)/owner(s).
Last but not least, operators of online odds betting (which is
currently the only form of online gambling officially permitted
in the Czech Republic) shall ensure that only wagers registered
personally in their premises are allowed to participate in games
provided via the internet or via phone calls.

Proposed regulation
Recently, a proposal for enactment of a new regulation of
lotteries was introduced by the Czech government. This new
regulation eliminates the currently applicable prohibition of a
foreign ownership structure for gambling providers, but
otherwise, it basically preserves the currently effective licensing
conditions and even sharpens the currently applicable sanctions
for unauthorised provision of gambling.
Obviously, the current as well as the newly proposed
regulation of lotteries, and in particular the requirement of legal
presence in the Czech Republic for gambling providers already
based and licensed in another Member State, is not
unproblematic from the point of view of its compliance with
the EU freedoms (especially with the freedom of services). The
Czech Ministry of Finance is aware of this issue but considers
the restrictions to be justified by Article 62 in connection with
Article 52 of the TFEU1, allowing for the special treatment of
foreign nationals when applying the freedom of services on
grounds of public policy, public security or public health. The
Ministry maintains that within its responsibility for protection
of public order, it must eliminate money-laundering risks,
ensure that the personal data of the players is sufficiently
protected and control the win/loss ratio.
The proposed legislation is subject to a special notification
procedure pursuant to the Directive 98/34/EC, which provides
the EU Commission as well as the Member States with an
opportunity to comment on the bill. In the summer of 2012,
the proposed gambling regulation was notified to the
Commission and currently, a so-called 'stand-still period' is in
place (i.e. the period during which the notified bill is subject to
examination by the Commission and other Member States and
cannot be adopted in the Czech Republic).
As follows from the publicly available resources, the stand-still
period (which was about to expire on 19 November 2012
originally) was extended until 17 December 2012, namely due

Proposed lottery regulation changes in the Czech Republic
to the submission of comments by the Commission and Malta.
Although the Ministry of Finance is not very keen on providing
much information about the content of particular comments, it
officially confirmed that the Commission considers the
requirement for the registered office to be in the Czech Republic
as well as the condition of registering the wagers for online
gambling personally in the premises as restricting the freedom
of services as defined by the TFEU. According to the
information published in the Czech media, Malta seems to be
bothered by non-compliance of the bill with the freedom of
movement of the capital.
In this context, it is also worth mentioning that the fact that
out of all Member States, it is Malta that speaks out against the
strict Czech gambling regulation, is not too surprising since the
vast majority of all foreign providers operating online gambling
in the Czech Republic without having any branch established in
this territory are registered and licensed in Malta (such as
Interwetten, bwin, Bettson, Unibet, Bet-at-Home, Betfair and
Expekt). As a matter of fact, the Ministry of Finance has not
been showing a lot of activity in terms of sanctioning such
providers so far, although they may be fined by up to CZK
10,000,000 (approx. EUR 400,000), while criminal sanctions are
possible as well. This is probably also due to the fact that despite
its official position, the Ministry has been aware that the
compliance of the regulation with EU law may be an issue and
therefore, sanctioning residents of other Member States for not
complying with it may be quite tricky.
As its next step, the Czech Republic shall communicate to the
Commission which measures will be adopted as a reaction to
the comments received in the course of the notification
procedure or explain why any of the comments have been
disregarded. The further development and in particular the final
result of the dialogue between the Czech Republic and the
Commission, which is about to start now, will show whether the
Czech gambling regulation undergoes a major liberalisation or,
to the contrary, whether the competent authorities will more
heavily enforce the strict statutory restrictions.

Zuzana Záhumenská Associate
DLA Piper LLP Prague Office
zuzana.zahumenska@dlapiper.com

1. Consolidated version of the Treaty on the Functioning of the European
Union.
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When considering the legality of
gaming in Canada, the first source
to examine is the Canadian
constitution, which gives shared
jurisdiction over gaming to the
federal and provincial
governments. Under the Canadian
Criminal Code1 all forms of
gaming are illegal unless they are
conducted and managed by a
provincial government. This
includes the rights explicitly
afforded to the provinces to
conduct and manage gaming
'through a computer or video
device.' Accordingly, in Canada, if
an operator of an online gaming
service does not receive a licence
from a provincial government, it is
likely operating that gaming service
illegally.
In early November 2012, the
Saskatchewan Liquor and Gaming
Authority (SLGA) announced that,
after consideration, online gaming
websites would not be allowed to
be hosted in Saskatchewan.
Following this announcement, and
without provincial authorisation,
the first online gaming site based
in Saskatchewan, the Northern
Bear Casino, formed as a
partnership between Shepherd and
GeoBet, an online network

designed to assist independent
casino operators to launch their
online gaming services. GeoBet
and the servers for the Northern
Bear Casino are based in the
British Virgin Islands, which are
governed by the laws of the United
Kingdom, where online gaming is
regulated. The Canadian
connection is that Shepherd, who
is the Chief Executive Officer and
administrator of the site, and his
office, are located on the reserve
land of theWhite Bear First
Nation.
In Canada, the landscape is
uncertain when it comes to
determining Aboriginals' rights to
self-regulate and conduct gaming
operations on their land. The
federal government has
jurisdiction over Aboriginals and
the Code prohibits gaming unless
licensed by a provincial
government.Where the challenge
arises is that some Aboriginal
bands claim that section 35(1) of
the Constitution Act, 19822, which
recognises and affirms existing
Aboriginal and treaty rights prior
to European contact in Canada,
gives them an inherent right to
gaming.
In R. v Pamajewon3, the only
Aboriginal gaming case to go to
the Supreme Court of Canada
(SCC), the SCC had to determine
whether high stakes gaming fell
within the scope of Aboriginal
rights recognised and affirmed in
section 35(1). In this case, two First
Nation bands passed by-laws
dealing with lotteries and neither
First Nation had a provincial
licence authorising land-based
gaming operations. Members of
both First Nations were charged
under the Code's gaming
provisions but the provisions were
constitutionally challenged. In
deciding the case, the SCC stated
that 'in order to be an Aboriginal
right, an activity must be an
element of a practice, custom or

tradition integral to the distinctive
culture of the Aboriginal group
claiming the right.'4 For a court to
apply this test, it must: (1) identify
the exact nature of the activity
which is claimed to be a right and
then (2) determine whether the
activity could be said to be a
'defining feature of the culture in
question,' pre-European contact,
based on the evidence presented5.
The SCC held in Pamajewon that
there was insufficient evidence to
demonstrate that gaming, or the
regulation of gaming, was an
integral part of the distinctive
cultures of the two First Nations at
issue. However, this ruling
potentially leaves the window open
for another First Nation to argue
that Aboriginals have an inherent
right to gaming and regulating
gaming.
Aboriginal online gaming
operations have yet to be
challenged judicially in Canada but
theWhite Bear First Nation are not
the first Aboriginal band to try to
enter this realm. The Mohawks of
Kahnawá:ke, a First Nation band
just outside of Montreal, Quebec,
have been involved in online
gaming since 1996. The
Kahnawá:ke claim they have an
inherent right to conduct, manage,
and regulate commercial gaming
within their territory pursuant to
section 35(1) of the Constitution
Act. Unlike theWhite Bear First
Nation venture, the Kahnawá:ke
operate a high-tech data-centre on
their territory which offers two
self-regulated services: (1)
companies from around the world
can host their gaming sites through
the data-centre; and (2) gaming
companies can house their servers
at the data-centre. The Quebec
government has not authorised the
Kahnawá:ke's activities and has
characterised their operations as
illegal in public statements; at the
same time, no police action has
been taken against the Kahnawá:ke
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Northern Bear and Aboriginal
rights to online gaming
The latest developments in
Canadian online gaming have seen
eyes turn to the province of
Saskatchewan. On 6 November
2012, former Aboriginal Chief of
the White Bear First Nation, Bernie
Shepherd, launched
Saskatchewan's first online casino
- the Northern Bear - creating a
host of legal questions relating to
online gaming and Aboriginal rights
in Canada. Chad Finkelstein and
Farah Rohoman, of Dale &
Lessmann LLP, discuss the legal
issues generated.
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existing rights pre-dating European
contact, which cannot be
extinguished by regulations.
Though the case of Pamajewon
was unsuccessful in 1996 in
establishing that Aboriginals have
an inherent right to gaming, the
SCC did not preclude a future
argument being made to establish
this right. Gaming and its
regulation are both a historical and
current practice, custom or
tradition for many Aboriginal
bands and with sufficient evidence
of such practice, the SCC could
find that gaming is integral to the
distinctive culture of Aboriginals.
But in the case of the Northern
Bear Casino, before the
constitutional test can even be
considered, any successful
prosecution would first have to
establish that the operation of the
online casino has a real and
substantial connection to Canada.
The servers for the Northern Bear
Casino are offshore but SOCAN
has set out that a 'connection' for
claiming Canadian criminal
jurisdiction in a potentially
extraterritorial matter can be
established when Canada is the
receiving country of the
transmission. Furthermore,
Shepherd and the casino's office
are located in Saskatchewan.With
the right evidence, it could be
determined that this venture has a
real and substantial connection to
Canada.
While Aboriginal online gaming
seems like a new development,
Canadian Aboriginals, and in
particular Shepherd and theWhite
Bear First Nation, have faced
similar adversities in the early
1990s. In 1993, theWhite Bear
First Nation set up a land-based
casino on their reserve without
provincial authorisation, which
was then raided by the police and
criminal charges were laid.
Eventually the charges were
dropped, SIGA was formed, and

now SIGA, with theWhite Bear
First Nation, operates six licensed
on-reserve casinos. In retrospect,
commentators may find
preposterous the actions taken to
block Aboriginals from entering
into land-based gaming - they may
say just the same thing in twenty
years about Aboriginal online
gaming.

Chad Finkelstein Partner
Farah Rohoman Student-at-Law
Dale & Lessmann LLP
CFinkelstein@dalelessmann.com

1. RSC 1985, c C-46, ss 201-203, 206
[Code].
2. Constitution Act, 1982, being
Schedule B to the Canada Act 1982
(UK), 1982, c 11 [Constitution Act].
3. [1996] 2 SCR 821, 138 DLR (4th) 204
[Pamajewon].
4. Van der Peet, ibid at para 46.
5. Pamajewon, supra note 6 at para 25.
6. Code, supra note 2, s 6(2).
7. Libman v The Queen, [1985] 2 SCR
178 at para 74, 21 DLR (4th) 174.
8. Society of Composers, Authors and
Music Publishers of Canada v Canadian
Association of Internet Providers, 2004
SCC 45, [2004] 2 SCR 427, 240 DLR
(4th) 193 [SOCAN].
9. Ibid at para 61.
10. Ibid at para 76.
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on their land. To date, neither the
SLGA nor the Saskatchewan Indian
Gaming Authority (SIGA), to
which theWhite Bear First Nation
belongs, has yet to sanction the
Northern Bear Casino.
The launching of the Northern
Bear Casino also raises questions
about extraterritorial jurisdiction.
As previously discussed, the servers
hosting the casino are based in the
British Virgin Islands. The Code
provides that a person shall not be
convicted of an offence committed
outside of Canada6. To determine if
an offence has been committed
outside of Canada, a 'real and
substantial' connection between
the offence and Canada has to be
established7. This test was
considered by the SCC in a 2004
copyright case8, which looked in
part at the applicability of the
federal Copyright Act to online
communication transmissions sent
from outside of Canada and
received in Canada. The SCC listed
factors that should be taken into
consideration when determining if
an online operation had a real and
substantial connection to Canada,
including 'the situs of the content
provider, the host server, the
intermediaries, and the end user.'9

The court recognised that there
was sufficient 'connection' for
claiming jurisdiction when Canada
was the originating country of the
transmission or the country
receiving the transmission10.

So what does this mean for
Bernie Shepherd and theWhite
Bear First Nation's foray into
online gaming? The federal
criminal provisions are fairly
explicit - most forms of gaming are
illegal in Canada, including online
gaming, unless a provincial
authority has licensed the activity.
But Aboriginals have, and can still
make, a constitutional argument
under section 35(1) of the
Constitution Act. Section 35(1)
codifies that Aboriginals have

In the case of
the Northern
Bear Casino,
before the
constitutional
test can even
be
considered,
any
successful
prosecution
would first
have to
establish that
the operation
of the online
casino has a
real and
substantial
connection to
Canada.
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The Netherlands: a new face
in the EU gambling family
We are already familiar with the 'Belgian model,' requiring that
the offer of remote gambling is coupled to land-based gambling
operations, and the 'Danish model,' which is seen by many as
the antithesis of the Belgian approach. In October 2010, the
Dutch Government made clear its intentions to regulate remote
gambling but collapsed in April 2012 following failed
negotiations concerning the nation's budget. In May, the then
caretaker State Secretary for Security and Justice, Fred Teeven,
sent a letter to Parliament in which the contours of the
regulatory regime were hinted at, and his preference was clearly
for something other than the 'Belgian model.'
Following national elections on 12 September 2012, the
victorious parties, the conservative VVD and social democratic
PvdA, presented their 'coalition agreement' on 29 October and
thereby set out the lines along which they intend to govern.
Significantly, a number of references were made to gambling,
which provide the State Secretary, once again Fred Teeven, with
a solid platform to pursue his reforms. Through doing so the
European gambling family will acquire another approach to the
regulation of gambling, although there are no grounds
whatsoever to believe that the wheel will be totally reinvented.
Given the nature of the coalition agreement, the provisions on
gambling are general, generating many questions, which for the
time being remain just questions. In relation to the remote
sector, at least the picture will become clearer when the bill for
introducing remote gambling is published for consultation by
the State Secretary in or around April 2013.
Seeds in the coalition agreement have been sown along the
following lines. Firstly, that the gambling policy will be
modernised, entailing the introduction of 'online gambling,
sports-betting and poker events' which will be 'strictly
regulated,' including ensuring compliance with licensing
conditions. This is seen as a means to combat the unlicensed
remote gambling market in the Netherlands, which given the
existing prohibition on remote gambling, encompasses all
remote gambling supplied on the Dutch market.
Furthermore, Holland Casino will be sold because 'supplying
gambling is not a core task of the government,' although the
conditions subject to which the sale will take place have not yet
been determined. Thus for example it is unclear whether the
current 14 venues will be sold together, whether they will be
sold in clusters, whether new casinos will be permitted and the
closure of existing venues allowed, or whether it will be possible
to expand the volume and breadth of services supplied at
existing venues. Earlier this year there were rumours that
licences for remote services could be coupled to clusters of
existing Holland Casino venues in order to make them more
attractive for buyers, but this approach seems to have been
discarded.
Thirdly, not to be underestimated for their potential to bring
about change, are the lines stating that as of 2015, a transparent

The emergence of a Dutch gambling model
licence allocation procedure will be in place for the award of
lottery licences. This will replace the award of licences in 'an
underhand way;’ the current licence allocation procedure lacks
transparency. In practice this will challenge the direct
relationship that currently prevails between the charity lottery
operators and their beneficiaries; will cracks arise in this
marriage of convenience? The basis upon which the state lottery
operates will also change; the licence of this lottery will become
available subject to a transparent licence allocation procedure.
Fourthly, mention is made in the agreement that the rate of
taxation will be 29% for remote operations. Apart from causing
future licence applicants sleepless nights, many domestic voices
have also cried out against this, with displeasure arising both
within ministerial corridors in The Hague and amongst
incumbent operators. Recently, a sector proposal was signed,
which constitutes a common understanding between
incumbent offline operators and several remote operators as to
their vision for the shape of the future regulatory regime for
remote gambling. One common point of understanding is that
the 'Belgian model' will not be replicated in the Netherlands.
Whilst distaste for a 29% tax rate and the 'Belgian model' is
clear, subsequent discourse involving input from the domestic
industry, combined with the Government's willingness to
engage with the remote gambling sector, will interact with
elements particular to gambling and the regulation thereof in
the Netherlands. However, it is not expected that an identical
but albeit younger twin of the 'Danish model' will follow.
Rather, a regulatory model honed to the peculiarities of the
Dutch debate will emerge. Only time will tell how it weathers its
teenage years and whether it will mature into a healthy
regulatory regime or flounder in a mid-life crisis.

Justin Franssen Head of the Gaming, Sports & Entertainment Practice
Group
Dr Alan Littler Gaming Lawyer, Gaming, Sport & Entertainment Practice
Group
VMW Taxand, Amsterdam
Justin.Franssen@vmwtaxand.nl
Alan.Littler@vmwtaxand.nl
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regulated market participants that
are assumed to act, market and
offer in an aggressive and
irresponsible manner. Svenska Spel
was found to only partially carry
out its task and in a manner that
was not as 'measured and
responsible' as desired. Svenska
Spel was advised to ensure a
moderate and restrictive marketing
policy; to focus on gambling
responsibility measures more so
than they had done so far; to
observe the risks attributed with
various products offered in a
customer protection context; to
reinforce internal training as to
gambling responsibilities and to
work with new groups with
manifested pathological gambling
behaviour.

Swedish Parliament’s action
The Swedish Parliament decided to
investigate how the Government
fulfills its obligations to safeguard
'a sound and secure' gambling
market where social goals are
protected and the demand for
gambling is provided in a
controlled environment. One of
these goals is to lessen the negative
effects of excessive gambling and
under no circumstances conduct
anything but restrictive and
responsible marketing of gambling.
The vehicle for the Parliament in
respect of controlling inter alia the
actions of the State is the Swedish
National Audit Office (the
'SNAO'). In this capacity, the
SNAO presented in June 2012 a
report (RiR 2012:15) to the
Parliament, with the conclusion
that although the number of
individuals with pathological
gambling behaviour has not
increased relatively during the last
ten years, there now seems to be a
clear and immediate danger of an
increase in pathological gamblers.
The risk of this negative
development together with the
Government’s inability to use the

tools available to it to effectively
'assess the gaming responsibilities
of Svenska Spel...' or '...assess
Svenska Spel's work to channel
illegal and unregulated gambling to
its own operations' and the
Government's failure to enact
measures that would effectively
fulfill the mission given to them by
the Parliament, concerns the
SNAO.
Fundamentally, the operations of
Svenska Spel are questioned by the
SNAO. SNAO is concerned that the
Government's intentions to take a
more proactive approach in respect
of Svenska Spel's mission cannot
be combined with an effective
limitation of the negative social
effects of gambling. This is based
on SNAO's opinion that Svenska
Spel currently does not observe the
risks of increased pathological
gambling due to their operational
and marketing activities.
The report found that further
research into which instruments
would be most effective in
achieving the gambling and health
policy is necessary. Also, the report
states the need for gaining
immediate control of the illegal
gambling market, as well as
reinforced control of internet
gambling operators offering
services to Sweden from abroad. In
order to achieve these goals, the
report recommends actions to
coordinate licensing and
supervision; amend the Lottery Act
in respect of differentiated
measures as to the particular
inherent dangers of specific
gambling offerings; and enhance
the authorities' powers to
counteract not only domestic
illegal providers but also non-
Swedish (and EU licensed) internet
gambling offerors. Svenska Spel
was singled out as needing analysis
of the effectiveness of their
gambling responsibility measures,
to what extent they make their
customers use such measures; and
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Following a long debate and after
two reports (in 20061 and 20082),
commissioned by the Government,
analysing how the Government's
involvement in the domestic
gambling market should be
structured, the issue has recently
been brought to the next level by
the Swedish Parliament. This is
partly due to the firework of
gambling related legislation seen
over the last few years among the
EUMember States, as well as the
increased gambling activities
directed towards Swedish residents
by companies not regulated by
Swedish authorities (although
many are effectively regulated by
other EUMember States), and the
domestic litigation paralleled with
litigation in EU courts.

Svenska Spel
AB Svenska Spel ('Svenska Spel') is
a state-owned company and a
vehicle the Government has in its
possession for regulating the policy
of protecting the Swedish gambling
market in a socially responsible
manner. The raison d'être for
Svenska Spel is to channel illegal
and unregulated gambling
activities to the company itself.
Their instructions are to fulfill this
task in a 'measured and responsible
manner.’ This creates the
Herculean task of channeling the
gambling activities of Swedes into
a state controlled enterprise, away
from internet and domestic non-

Sweden’s controversial dual-
role regulator and operator
The Swedish Government's
involvement in the country's
gambling market is the subject of
on-going debate, especially given
the role of the state-owned body
AB Svenska Spel, both a provider of
gambling services and responsible
for regulating gambling policy, as
Peter Sederowsky, Attorney-at-Law
at Setterwalls, explains.



how they conduct their marketing
activities.

The Swedish market
What could the Swedish market be
worth? The illegal domestic market
has been valued at something
between SEK 2 and 5 billion p.a.
The legal market itself among
regulated participants in Sweden
turned over SEK 42 billion in 2011
with a gross revenue (i.e. after
game win) of SEK 17.3 billion.
Adding the gross revenue of
approx. SEK 2.2 billion from non-
Swedish regulated internet
gambling operations, the total
market for regulated gambling
seems to be worth SEK19.5 billion3.
The fact that non-Swedish
regulated internet gambling
operations have outperformed
Swedish regulated operations by
300% and that it is now expected
that these non-Swedish regulated
internet gambling operations have
a market share of approximately
11%4, shows the market is not
under satisfactory Governmental
control. Yet Parliament has chosen
to implement a protective view
towards individuals domiciled in
the Kingdom of Sweden; it is fairly
obvious that the powers of the free
market roam relatively free and
that the implementation of
restrictive measures and the aim of
having gambling providers adhere
to the social protectionist view
have not been entirely successful.
Note that the standard set by the
Government in safeguarding their
citizens is embodied in Svenska
Spel; a company being criticised by
the SNAO for failing to adhere to
the protection of pathological
gamblers. On the other side of the
fence we have internet based non-
Swedish gambling operators
regulated by Malta, the United
Kingdom or Gibraltar. The SNAO
has not reviewed the offerings of
these companies nor have they
studied their gaming responsibility

measures. It is however our view
and experience that these
companies are in broad terms no
better or worse than Svenska Spel
on these key issues. None of the
providers of gambling (whether
regulated in Sweden or not) have
any serious offerings as to the
prevention of pathological
gambling or any effective
preventive measures.
The marketing of all internet
gambling companies, including
Svenska Spel, regularly exceeds
what is necessary in order to
channel consumers away from
illegal gambling to approved
gambling5. The advertising
particularly targets the inherent
nature of gamblers to participate in
these activities via marginalising
their gambling behaviour6.
SNAO finds concerns that there
has not been a channeling of
customers to Svenska Spel from
illegal gambling, but instead from
companies under supervision in
other EUMember States and also
that such channeling did not result
in any stricter or more effective
measures as to the prevention of
pathological gambling7.

Future for market participants
Sweden has a Parliamentary
election coming up in September
2014 and aggressive legislative
measures will likely have to wait.
The Government has repositioned
Svenska Spel towards a more
socially responsible profile inter
alia through appointing as its
chairman the former CEO of the
Swedish Alcohol Monopoly
'Systembolaget'8. Privatisation of
Svenska Spel paralleled with a
revised protective legislation may
be forthcoming but the financial
fundamentals for optimal
privatisation is difficult to see at
the moment. Future legislation as
to increased protection of the
domestic market through IP-
blocking, payment restrictions and

marketing prohibition are at best
sketchy and some measures are
being discussed in court - with EU
legislation posing an obstacle in
the Government's efforts to create
an unlevel playing field between
Svenska Spel and EU regulated
non-Swedish gambling offerors. If
Sweden creates a sound and
predictable framework for
protecting pathological gamblers
with a view to lessen overall
gambling (and its negative effects)
in a fair and openly competitive
market, everyone should be happy.
The Kingdom of Sweden's
ownership of Svenska Spel is not in
my opinion a fundamentally
necessary instrument in achieving
that; nor is the State monopoly9. A
solution, as seen in Denmark10,
would be welcomed by many
market participants assuming the
taxation is kept reasonable11.
Svenska Spel would in this scenario
be an interesting subject for the
Ministry of Finance to privatise
and there are few valid arguments
not to do so.

Peter Sederowsky Attorney-at-Law
Setterwalls
Peter.Sederowsky@setterwalls.se

1. SOU 2006:11.
2. SOU 2008:124.
3. RiR 2012:15, page 28.
4. RiR 2012:15, page 28.
5. ‘Svenska Spels reklam går över
gränsen" Birgitta Rydberg (fp),
Sjukvårdslandstingsråd, Svenska
Dagbladet, 29 June 2012.
6. In understanding how contrary such
marketing is to the notion of allowing a
State monopoly, see ECJ in Joined
Cases C-316/07, C-358/07 to C-
360/07, C-409/07 and C-410/07.
7. RiR 2012:15, page 89.
8. See Karlsson and Källström ‘Ansvar
eller Lönsamhet’ Handelshögskolan,
Stockholm, June 2011.
9. The gist of RiR 2012:15 seems to be
that the SNAO is unable to contradict
such a statement.
10. See World Online Gambling Law
Report, July 2012, page 10-11.
11. Tax rates of more than 20% on gross
profit or tax rates based on turnover
must be seen in the light of more
favourable tax structures that are
available.
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Svenska Spel
was found to
only partially
carry out its
task and in a
manner that
was not as
'measured
and
responsible'
as desired.
Svenska Spel
was advised
to ensure a
moderate
and
restrictive
marketing
policy.
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Clones have been a feature of the
gaming industry since the first
games were produced over thirty
years ago but copyright litigation,
at least in the UK, is rare. This may
seem surprising, given that a clone
is a game that is intended to be
very similar to or heavily inspired
by a previous popular game or
series. However, as the barriers to
entry for game producers,
particularly on app platforms,
continue to fall, and the
opportunities for those games to
become viral successes increase,
more attention may be paid to this
area in future.

Copyright law distinguishes
clones and copies
There is a line between cloning and
copying and it is copyright law's
job to identify where it is. For
copyright law to be effective, it
needs to find a balance between
protecting the first mover in a
market and ensuring that future
innovation and free competition
are not overly restricted. One
man's clone may be another man's
copy but copyright law, when
applied to computer games, seems
to lean in favour of enabling or
permitting the clone. This
principle may have contributed to
the phenomenal pace of
development within the gaming
industry. The competition between
developers within any given genre
has resulted in cumulative
innovation within the industry as
each developer takes 'inspiration'
from a rival's latest works and then
seeks to add its own developments
to this. Ultimately, this is healthy
for the consumer and for the
industry as the pace of
development requires consumers
to acquire the latest titles if they
want the best gaming experience.
To rely on copyright law, the
original game producers have to
identify an original copyright work
which they own and then show

that a substantial part of it has
been reproduced. Relevant
copyright works include the images
and graphics featured in a game,
the software code, audio, music,
dialogue, sound effects and on-
screen text. How far those various
copyright works protect the
originals will depend on how close
the clone's graphics, text and
sounds are to the original
developer's and what parts of those
works the clone reproduces. In this
article, we consider what parts and
features of a game copyright law
does and does not protect1.

Protection of 'look and feel'
One of the first reactions when
seeing a cloned game is that its
'look and feel' have been copied.
This impression does not mean
copyright has been infringed,
however. Copyright law may
protect the particular 'look' of
specific elements of a game (the
extent to which it does this is
discussed later) but offers no
protection to the much more
vague concept of its 'feel.’ If the
game seems or 'feels' familiar, one
may think how could the clone get
away with being based so heavily
on the original? The answer to this
question comes in part from the
application of a general copyright
principle - the reproduction of the
general ideas and concepts behind
a game is not prevented by
copyright law. It is the
reproduction of the detailed
expression of those ideas and
concepts that is prevented.
That principle was applied to the
gaming sector by the English Court
of Appeal in the leading case in this
area, Nova Productions v.
Mazooma Games2, which involved
pool arcade games. The Court of
Appeal said3: ‘If protection for such
general ideas as are relied on here
were conferred by the law,
copyright would become an
instrument of oppression rather
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Copy or clone? Copyright in
the world of gaming
The ever-evolving landscape of the
computer games industry means
that clones - games bearing a
considerable similarity to a
previously released title - are a
common sight today, especially in
the apps marketplace. Yet copyright
law must distinguish between these
clones and game copies, which
infringe on the copyright of previous
titles. Adam Rendle, an Associate at
Taylor Wessing LLP, considers how
the copyright in a computer game
can be infringed.



than the incentive for creation
which it is intended to be.
Protection would have moved to
cover works merely inspired by
others, to ideas themselves.’
As such, if games simply look
similar and play in a similar way,
this may not be enough to show
infringement, even though they
will inevitably share similar
features. For example, Rovio would
not have a monopoly in a game in
which birds are catapulted into
distant objects. The copyright in
the original's images will not be
infringed if the clone takes the high
level idea behind them i.e. birds
flying over a treetop background.
Conversely, in circumstances where
the particular depiction of the
birds and the backgrounds have
been copied, the original game
may have a stronger argument that
the clone has infringed its
copyright.

Protection of functionality
If the similarity between the clone
and the original arises from the
way they function and the way the
user interacts with the game, it is
unlikely that the clone would be
infringing any copyright in the
software. The European Court of
Justice4 has made it clear that
copyright cannot protect the
functionality of computer
programmes. To put it another
way, if a clone operates in the same
way and produces the same end
result as the original, it will not
infringe the copyright in the code
if no code has been copied. For the
same reason, a recipe for a new
dish expressed in another chef 's
recipe will not infringe the
copyright in the first recipe if none
of the original text has been
copied, even if the dish tastes the
same and has the same ingredients.
Copyright does not protect ideas
(i.e. the method of the recipe) that
are unrelated to the nature of the
work that has been created (i.e. the

text of the recipe).

Protection of graphics and
appearance
It is the specific images and
graphics of a game (i.e. its look
rather than its feel or functionality)
that receive the strongest copyright
protection. This is because artistic
copyright subsists in most static
visual elements of a game.
For example, in the pool games
considered in the Nova v.
Mazooma case, it was held by the
English High Court5 that sufficient
skill and labour on the part of the
designers had been expended for
copyright to subsist in, for
example, the specific design of the
pool cue, the table and the balls.
There was also copyright
protection for each composite
frame that contained a
combination of those elements
overlaid on each other. The High
Court, however, rejected the
argument that the moving
sequences generated by playing the
game (e.g. the cue pulsing in-and-
out and then striking a ball,
resulting in the ball rolling) were
protected. There was no certainty
or unity in the sequences, as they
would depend on how each player
played the game, so there was no
dramatic work that was capable of
performance. This denial of
protection was reinforced by the
Court of Appeal, which held that a
series of drawings, in itself, could
not be protected as one single
moving graphic work. Instead, it
was a series of individual graphic
works.Without frame-for-frame
reproduction of a substantial part
of each individual graphic work
(see later), there could be no
infringement.
The more difficult task for
claimants is showing infringement
i.e. that substantial parts of their
graphics have been copied by a
clone. Electronic Arts, developers
of The Sims series of games, has

demonstrated one approach to
showing infringement in the action
it has reportedly brought in the US
for infringement of the social
media version of its game, The
Sims. EA claims that exact graphics
and elements of the house (which
is built as part of the game) are so
similar that, when placed on top of
each other, they overlap almost
perfectly. If this is proven, the
defendant is likely to be found to
have copied not only the idea of
the virtual reality world but the
expression of that idea in how that
world is depicted. Such a claim
alleges copyright infringement in
the individual graphic(s) (rather
than the overall game itself) and
benefits from the fact that
infringement will be considered in
relation to each separate copyright
work (the claimant only needs to
show substantial copying of a
copyright work, not the game as a
whole). This approach raises
questions about the remedies and
level of damages that could be
achieved for relatively immaterial
infringement. If, however,
substantial copying has occurred, it
may be possible to bring a claim
citing multiple examples of
infringement that would effectively
be a claim against the game as a
whole.
What constitutes a substantial
part of a graphic is as much a value
judgment as it is a question of how
much of a graphic has been taken.
The more original the graphic, the
easier it is to argue that the
valuable (i.e. most original) part of
it has been copied by an image that
looks similar. For example, it
would likely be difficult to show
that an image of a soldier in
camouflage carrying an AK-47-
inspired weapon had been copied
from or was a substantial part of
an image from an earlier game,
unless there was, at least, close to
exact copying. In terms of platform
computer games at least, such a
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graphics of a
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than its feel
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copyright
protection.
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because
artistic
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subsists in
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elements of a
game.
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different from the original, it might
still be possible to claim that
elements of a game are protected,
in a similar way to how the detailed
plot of a book can be protected.
This can be difficult to run,
however. The underlying plot of a
book (as opposed to the actual text
used in the book) will normally
not be infringed unless the similar
book contains architectural
similarities in the detailed
treatment or development of the
collection or arrangement of
incidents, situations, characters and
narrative in the original book7. The
general plot (e.g. 'boy meets girl'
etc) expressed at a high level of
abstraction is highly unlikely to be
protectable as being commonplace
or a mere idea or theme. Going
back to the pool case, the Court of
Appeal said8: ‘What was found to
have inspired some aspects of the
respondents' games is just too
general to amount to a substantial
part of the appellant's game.’
Looking at a number of games on
the market, particularly in the app
space, it becomes apparent that a
lot of what may be copied by a
clone is, in fact, already
commonplace in the market or is
simply the high level idea itself
rather than a detailed expression of
that idea. In any event, the High
Court9 has doubted whether the
analogy with a plot even applies to
computer programmes because
computer programmes function
more like a set of instructions
rather than the narrative of a book.
However, if an appropriate case
came before the courts, it would
still be possible to make out a good
argument that where a clone had
copied detailed and extensive

original elements of a complicated
and involved game narrative, there
could be infringement.
As will be appreciated, there is a
relatively narrow scope of
copyright protection for games and
the area of law can be complex and
dependent on the exact facts.
Clones have a decent degree of
latitude available to them but there
remain relatively clear lines that
they should not cross. There is no
substantial copyright protection
for the creative ideas and concepts
within the gaming industry but the
realisation of those ideas and
concepts and the appearances of
the games in which they appear
have more protection.

Adam Rendle Associate
Taylor Wessing LLP
a.rendle@taylorwessing.com

1. Trade marks, passing off and unfair
competition laws also protect other
elements of games, such as their
branding, names and logos. We
concentrate in this piece, instead, on the
content of games rather than what they
are called and how they are sold.
2. [2007] EWCA Civ 219.
3. At para [55].
4. SAS Institute v World Programming C-
406/10.
5. [2006] EWHC 24 (Ch). Those findings
were not challenged on appeal.
6. At para [52].
7. See Baigent v The Random House
Group Ltd [2007] EWCA Civ 247 at para
[154].
8. At para [44].
9. Navitaire v easyJet [2004] EWHC
1725.
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soldier image is common and the
amount of originality in depicting
the image is correspondingly lower.
On the other hand, it would
probably be easier for the
developers of Sonic the Hedgehog
to show infringement if a game
appeared featuring a graphic of a
blue hedgehog, as that image is less
common.
Seen in this light, one of the
biggest headaches in this area for
original developers is the ability of
clones to design around the
developer's copyright protection. A
skilful clone could take all of the
(unprotected) 'feel,’ concept and
inspiration of the original game,
even where that copying from a
first mover is readily apparent,
provided it does not take the
specific implementation of the
game. As the Court of Appeal in
Nova v. Mazooma said6: ‘Merely
making a programme which would
emulate another but which in no
way involved copying the
programme code or any of the
programme's graphics is
legitimate.’ For example, it would
be difficult for a racing car game
developer to succeed in a claim
against a developer of a similar
concept game in which the clone
developed a noticeably different car
and track with noticeably different
surroundings. If however a clone
comes too close to the original and
takes too much of the detailed
expression of the concepts, ideas
and appearance of the original and
its narrative, the clone may well
infringe copyright.

Protection of plot and
narrative
If the appearance of a clone is
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